Memo to the SEC on the Proposed Rule on Disclosure of Payments by Resource Extraction Issuers by Toledano, Perrine
Columbia Law School 
Scholarship Archive 
Columbia Center on Sustainable Investment 
Staff Publications Columbia Center on Sustainable Investment 
12-2011 
Memo to the SEC on the Proposed Rule on Disclosure of 
Payments by Resource Extraction Issuers 
Perrine Toledano 
Columbia Law School, Columbia Center on Sustainable Investment, ptoled@law.columbia.edu 
Follow this and additional works at: https://scholarship.law.columbia.edu/
sustainable_investment_staffpubs 
 Part of the Banking and Finance Law Commons, International Law Commons, Law and Economics 
Commons, Oil, Gas, and Mineral Law Commons, and the Securities Law Commons 
Recommended Citation 
Perrine Toledano, Memo to the SEC on the Proposed Rule on Disclosure of Payments by Resource 
Extraction Issuers, (2011). 
Available at: https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/182 
This Memo/Briefing Note is brought to you for free and open access by the Columbia Center on Sustainable 
Investment at Scholarship Archive. It has been accepted for inclusion in Columbia Center on Sustainable 






New York, December 16, 2011 
Elizabeth M. Murphy,  
Secretary  
U.S. Securities and Exchange Commission  
100 F Street NE  
Washington, D.C. 20549-109 
Re:      Proposed Rule on “Disclosure of Payments by Resource Extraction Issuers,” File No. S7-42-10 
 
The Vale Columbia Center on Sustainable International Investment (VCC), a joint center of 
Columbia Law School and the Earth Institute, strongly supports the transparency of contracts and tax 
flows. As many stakeholders in the field, the VCC’s belief is that transparency is essential so that a) 
governments can assess whether their contracts and laws are fair and comparable in terms and benefits 
to those in other countries with similar endowments; b) communities and civil society can assess how 
the risks, benefits and responsibilities are allocated among the various stakeholders, and c) governments 
and investors can be held accountable for their commitments. 
Guided by this belief, the VCC decided to establish the business case for transparency. The objective is 
to support the collective effort seeking to inform the Security and Exchange Commission as it moves 
forward with the Dodd Frank Wall Street Reform and Consumer Protection Act, which requires all US 
listed companies to report detailed payments to governments on a country and project-by-project basis 
in all countries of operation. 
The financial community has been relying on bond markets as the key indicator of transparency and 
stability and consequently of risks. Instead of just relying on bond markets, we argue, in the following 
study, that transparent disclosure of payments is a better indicator or risk for these companies and, as 
such, a better indicator of financial performance. The purpose of the following study is to highlight that 
innovative new disclosure initiatives, such as oil and mineral tax payment disclosures have a place in the 
investment world and an impact on investment decisions. The study identifies the listed companies that 
integrate the principle of disclosure of tax payments on a country-by-country basis into their reporting 
activity and shows the impact of this behavior on their financial performance as well on their respect for 
human and environmental rights of the communities where they interact. The first part of this study, 
only focusing on financial performance, is presented below. 
Methodology followed  
1) Identifying the Sample of Transparent and Non-Transparent Companies 
We surveyed 70 companies: 57 Extractive Industry Transparency Initiatives (EITI) supporting companies 
as well as 13 other extractive industry companies, non-EITI supporters but reporting along the Global 
Reporting Initiatives (GRI) framework guidelines with the expectations that not all companies reporting 
on Sustainable Development Practice are supporting the EITI. 
We opened all the sustainability reports starting with 2010 until 2005 to find out about their disclosure 





in 2010. Among those 17 companies, 9 companies disclose their tax payments disaggregated by tax type 
(what we call here Advanced Transparent Companies).  
Among those 9 companies, 4 companies have been diligent with tax payment disclosure for 4 years or 
more. 











17 Extractive industry companies disclosing on a country-by-country basis (including 8 companies 
disclosing their tax payments disaggregated by tax type) 
 
DeBeers is disclosing on a country-by-country basis but is a private company so the company could not 
be included for the purpose of this analysis. 
55  
70 companies surveyed 
17 companies report on 
a country by country 
8 companies report on 
a country by country 
basis with tax payments 
disaggregated by tax 
type 
4 companies fully 
transparent for 4 years 





To match this sample of “Transparent Companies”, we identified 17 companies that form a sample with 
similar characteristics. Non-EITI companies and the ratio of large versus small companies are 
comparable in both samples. Oil companies are more represented in the sample of non-transparent 
companies. This is not by choice but by circumstances: among the EITI supporting companies, the mining 
companies are more inclined to country-by-country tax payment disclosure than the oil companies 
although the EITI supporters are broke down in equivalent proportion between both sectors. 
 
Extractive industry companies not disclosing on a country-by-country basis, included in this study. 
 
We note that 3 EITI supporting companies were not included in any of the sample because their 
disclosure is done at the regional level: Vale, Glencore and JX Nippon. These companies are considered 
not-transparent enough to enter the sample of “Transparent Companies” but more transparent than the 
sample of “Non-Tranparent” Companies. 
 
2) Identifying the Variables of Financial Performance  
We selected 3 ratios that reflect the performance of the company in terms of profitability or efficiency 
and that are used by investors to compare a company to its peers within the same industry.   
The Price-Earnings Ratio (P/E ratio): it shows how much investors are willing to pay per dollar of 
earnings.  
Return on Equity (ROE): it measures a company's profitability by showing how much profit a company 





Return on Invested Capital (ROIC): it assesses a company's efficiency at allocating the capital under its 
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The results show that transparent companies are associated with a better performance along those 
ratios. We are aware that these results only reveal correlation and association of results and do not 
claim to bring evidence of a causality effect.   
Columbia University will pursue the analysis by comparing these 2 samples on the basis of cases of 
human rights and environmental abuses reported in 2010: the objective is also to observe correlation 
between transparency effort and a broader corporate responsible behavior. 
 
Conclusion: 
Extractive industry companies often operate in remote and poor areas where they are usually the main 
job provider. Disclosing how much companies contribute to the local economy by the taxes paid to the 
government is essential to maintaining important stakeholders’ relationships and a license to operate. 
Running the risk of losing this license results in increasing the political risk associated with the 
investment, which has a negative impact on the financial and economic performance of the company2. 
Our study tends to confirm that transparency in disclosure of tax payments is associated with improved 
financial performance.     
In recent years, investors’ perception of political risk has heightened and was ranked as top concern of 
MNEs in the recent MIGA-EIU 2011 survey3.  The report mentions that this political risk is associated 
with the instability of the regulatory regime as the key concern, rather than the regulatory regime itself. 
In an article about to be published by Columbia University covering 6 case studies of fiscal reforms 
(Chile, Peru, Indonesia, Zambia, Tanzania, Canada and United Kingdom)4, it is shown that across the case 
studies, there is generally a degradation of the attractiveness of the country’s taxation regime during 
the reform and immediately after the reform but one year later, the attractiveness is reestablished to 
pre-reform levels. This confirms the fact that what investors abhor is instability rather than taxes in 
themselves, especially when a fiscal reform legitimately comes to redress an unfair balance. It is now a 
well-known phenomenon and confirmed by these case studies that opacity on fiscal terms leads to 
mistrust, social unrest, insatiable claims and political pressure on the government to change the 
regulatory regime.   
 
Thus, fighting to keep the opacity on fiscal payments goes against the corporate interest seeking 
stability.  
In addition, the same MIGA-EIU 2011 survey report mentions that “heightened attention through 
legislation to these issues by a number of countries that are sources of FDI in the developing world—for 
example, the Foreign Corrupt Practices Act (FCPA) in the United States and the Bribery Act in the United 
Kingdom—help to reduce such risks”5. The report also points out that “transparency is vital for the 
                                                           
2
 For instance, Witold J. Henisz, Professor at  The Wharton School, University of Pennsylvania, in his study called “ Spinning 
Gold: The Financial Returns to External Stakeholder Engagement” provides direct empirical evidence that increasing 
cooperation and reducing conflict with stakeholders enhances the financial valuation of a firm. 
3
 http://www.miga.org/documents/WIPR11.pdf - page 18-20 
4
 Vale Columbia Center on Sustainable International Investment - The Yearbook on International Investment Law and Policy 
2010/2011, Edited by Karl P. Sauvant, New York: Oxford University Press (forthcoming December 2011) 
5





extractive sector” when it comes to risk reduction. Similarly to Section 1504, the FCPA was also accused 
of harming the competitiveness of compliant companies and it is now promoted as an instrument which 
contributes to the curbing of political risk.  
Thus, fighting the regulation set forth by Dodd-Frank goes against the corporate interest seeking political 
risk reduction.   
Finally, the fact that investors integrate sustainability criteria in their investment strategies is now an 
enshrined trend. The Social Investment Forum Foundation’s 2010 Trends Report6 highlights that “in the 
US, the assets and numbers of investment vehicles tracked that incorporate environmental, social and 
governance (ESG) criteria rose sharply since the last study conducted in 2007. These assets, excluding 
the assets of separate account vehicles, increased 182 percent from $202 billion to $569 billion. The 
number of funds that incorporate ESG factors rose 90 percent from 260 to 493.” Our study tends to 
confirm that a sustainability behavior promoting transparency has financial value.      
 
Thus fighting the introduction of a mandatory governance standard goes against the corporate interest 
seeking an improvement of their attractiveness with funds’ investing strategies.  
 
 




Lead Economics & Policy Researcher 
Email: ptoled@law.columbia.edu 
Vale Columbia Center on Sustainable International Investment 
Columbia Law School - Earth Institute 
Columbia University 
435 West 116th Street,  
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Annex – Table of Results – Source: Bloomberg as of 12/09/11 
 
 
 
 
 
 
